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Before MURRIEL E. CRAWFORD, LINDA E. HORNER, and STEFAN 
STAICOVICI Administrative Patent Judges. 

STAICOVICI, Administrative Patent Judge. 

DECISION ON APPEAL 

STATEMENT OF THE CASE 
Ronald C. Schumann et al. (Appellants) appeal under 35 U.S.C. § 134 
from the Examiner's decision rejecting claims 1-7 and 10-21. Claims 22-29 
have been withdrawn, and claims 8 and 9 have been allowed. We have 
jurisdiction over this appeal under 35 U.S.C. § 6 (2002). 
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THE INVENTION 
The Appellants' invention is drawn towards a pressurizable can 
assembly 10 including a body 12 having a radially outward and upward 
extending neck 24 flf 25), a cap 14 having a radially outward and upward 
extending neck 30 flf 26), a nozzle 18, an enclosed end 16, and an inner 
container fl| 22 and figs. 1 A and 2A), such as nylon bag 20 fl| 28). A seam 
portion 26 of the neck 24 and a seam portion 32 of the neck 30 form a 
double seam 34 that secures the cap 14 to the body 12 flj 30 and fig. 1A). 
Portions of the body neck 24 and of the cap neck 30 are mutually spaced 
apart to form a throat 40 having a constriction 44 and an annulus 42 flj 32 
and fig. 2A). The bag 20 has a thickened portion 54 that is compressed 
within the throat 40 such that a circumferential bulb 56 of the bag 20, fitted 
within annulus 42 and having a dimension larger than the constriction 44, 
prevents the bag 20 from being pulled out from the throat 40 flj 34 and figs. 
lAand 2A). 

Claim 13 is illustrative of the claimed invention and reads as follows: 

13. A pressurizable can assembly capable of dispensing a 
product disposed therein, said can assembly comprising: 

a body including a body sidewall and a seam portion; 

an enclosed lower portion disposed at a bottom of the 
body; 

a cap including a cap sidewall and a seam portion; the 
body seam portion and the cap seam portion forming a 
rolled seam securing the body to the cap; 



2 



Appeal 2008-1817 
Application 10/679,966 



a nozzle assembly disposed at an upper portion of the 
cap; 

a throat formed between a portion of the body and a 
portion of cap, a distal portion of the throat terminating at 
the seam; and 

an inner container disposed at least partly in the can 
body, the inner container having a peripheral thickened 
portion at an upper edge thereof, said thickened portion 
being disposed in the throat and spaced apart from the 
seam. 



THE REJECTIONS 
The Examiner relies upon the following as evidence of 
unpatentability: 

Burger US 4,150,522 Apr. 24, 1979 

Dow US 5,915,595 Jun. 29, 1999 

Gilroy, Sr. US 6,439,430 Bl Aug. 27, 2002 

The following rejections are before us for review: 

Claims 13-15 and 17 stand rejected under 35 U.S.C. § 102(b) as 
anticipated by Burger. 

Claims 1-7, 10-12, 16, and 18-20 stand rejected under 35 U.S.C. 
§ 103(a) as unpatentable over Burger in view of Dow. 

Claim 21 stands rejected under 35 U.S.C. § 103(a) as unpatentable 
over Burger in view of Dow and further in view of Gilroy, Sr. 

The Examiner provides reasoning in support of the rejections in the 
Answer (mailed May 17, 2007). The Appellants present opposing 
arguments in the Appeal Brief (filed December 18, 2006) and the Reply 
Brief (filed July 17, 2007). 
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OPINION 

The anticipation rejection based on Burger 
We find that Burger discloses an aerosol dispensing system 2 
(pressurizable can assembly) including a rigid outer container 4 having a 
neck 1 6, a flexible inner container 6 (bag) having a flexible ring 1 8 
(thickened portion), a cap 12, and a dispensing head 14 (nozzle) (co. 4, 11. 
37-47; col. 5, 11. 11-15; and fig. 1). The cap 12 is secured to the rigid outer 
container 4 by crimping such that a crimped portion 20 is formed and a 
space 24 (throat) is provided between the cap 12 and the neck 16 for holding 
the flexible ring 18 (thickened portion) of the inner container 6 (bag) (col. 5, 
11. 25-3 land fig. 2). 

The Appellants argue that Burger does not teach that the thickened 
portion of the inner container is "disposed in the throat and spaced apart 
from the seam" (App. Br. 4). Specifically, the Appellants are arguing that 
the thickened portion 1 8 of the inner container 6 in Burger is disposed within 
the "seam," and as such cannot be "spaced apart from the seam," as required 
by claim 13. The Appellants take the position that the "seam" between the 
rigid outer container 4 and the cap 12 of the aerosol dispensing system of 
Burger is formed by the entire crimped portion 20 as shown by the bolded 
curved lines below in the modified Figure 2 of Burger (App. Br. 3). 
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A Modified Figure 2 of Burger is reproduced below: 




The Modified Figure 2 of Burger depicts, according to the Appellants, 
the crimped "seam" between rigid outer container 4 and the cap 12 of the 
aerosol dispensing system of Burger. 

In response, the Examiner takes the position that the "seam" is the 
"distal portion of the cap and body that engage each other[,] and the 
thickened portion (18) of the inner container does not extend to the seam" 
(Ans. 6). According to our understanding of the Appellants' arguments and 
the Examiner's response, it appears that the Appellants and the Examiner 
disagree as to what section of the crimped portion 20 constitutes the "seam" 
joining the rigid outer container 4 and the cap 12 in the aerosol dispensing 
system of Burger. 
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When construing claim terminology in the United States Patent and 
Trademark Office, claims are to be given their broadest reasonable 
interpretation consistent with the Specification, reading claim language in 
light of the Specification as it would be interpreted by one of ordinary skill 
in the art. In re Am. Acad. ofSci. Tech. Ctr., 367 F.3d 1359, 1364 (Fed. Cir. 
2004). In this case, a "seam" constitutes the "joining of two pieces" 
{Merriam Webster's Collegiate Dictionary 1053 (Tenth Ed. 1997)). 
Although the Specification in the instant application does not explicitly 
define a "seam," the Specification describes the seam 34 as being a 
"mechanical coupling" between the neck seam portion 26 and the cap seam 
portion 32 flf 30 and fig. 1 A). In the aerosol dispensing system of Burger 
the "seam" is formed by crimping the rigid outer container 4 and the cap 12 
to form a joint area that is mechanically coupled as shown by the bolded 
curved lines in the modified Figure 2 of Burger. Upon crimping, the rigid 
outer container 4 is mechanically joined to the cap 12 to form a permanent 
joint. Therefore, we disagree with the Examiner that the "seam" in Burger is 
merely a section of the crimped portion 20, that is "[the] distal portion of the 
cap and [the] body that engage each other" (Ans. 6). Such an interpretation 
of the "seam" would not result in a "mechanical coupling" due to crimping, 
hence would not result in a permanent joint. Moreover, because we find that 
the "seam" between the rigid outer container 4 and the cap 12 of the aerosol 
dispensing system of Burger is formed by the entire crimped portion 20, we 
further disagree with the Examiner's position that "the thickened portion 
(18) of the inner container does not extend to the seam" (Ans. 6). 
Accordingly, we agree with the Appellants that the thickened portion 1 8 of 
the inner container 6 in Burger is disposed within the "seam," and as such 
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cannot be "spaced apart from the seam," as required by claim 13. "A claim 
is anticipated only if each and every element as set forth in the claim is 
found, either expressly or inherently described, in a single prior art 
reference." Verdegaal Bros. v. Union Oil Co. of California, 814 F.2d 628, 
631 (Fed. Cir. 1987). Having determined that Burger does not disclose all 
the limitations of claim 13, we thus conclude that Burger does not anticipate 
claim 13. Therefore, the rejection of claim 13 and claims 14, 15, and 17 
depending from claim 13, is reversed. 

The obviousness rejection based on Burger and Dow 
Each of claims 1-7, 10-12, 16, and 18-20 requires a "seam" and an 
inner container having a thickened portion "spaced apart from the seam." 
As shown above, the thickened portion 1 8 of the inner container 6 in Burger 
is disposed within the "seam," and as such cannot be "spaced apart from the 
seam," as required by each of claims 1-7, 10-12, 16, and 18-20. We find 
that the application of Dow does not make up for the deficiencies in Burger 
as discussed above. Hence the rejection of claims 1-7, 10-12, 16, and 18-20 
under 35 U.S.C. § 103(a) as unpatentable over Burger in view of Dow is also 
reversed. 

The obviousness rejection based on Burger, Dow and Gilroy, Sr. 

With regard to the rejection of claim 21 under 35 U.S.C. § 103(a) as 
unpatentable over Burger in view of Dow and further in view of Gilroy, Sr., 
it is noted that claim 21 depends from independent claim 1 and as such 
includes all its limitations. We find that the application of Gilroy, Sr. does 
not make up for the deficiencies in Burger as discussed above. Hence the 
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rejection of claim 21 under 35 U.S.C. § 103(a) as unpatentable over Burger 
in view of Dow and further in view of Gilroy, Sr. is also reversed. 

DECISION 

The decision of the Examiner to reject claims 13-15 and 17 under 35 
U.S.C. § 102(b) as anticipated by Burger is reversed. 

The decision of the Examiner to reject claims 1-7, 10-12, 16, and 18- 
20 under 35 U.S.C. § 103(a) as unpatentable over Burger in view of Dow is 
reversed. 

The decision of the Examiner to reject claim 21 under 35 U.S.C. 
§ 103(a) as unpatentable over Burger in view of Dow and further in view of 
Gilroy, Sr. is reversed. 



REVERSED 
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LV: 



WOODCOCK WASHBURN LLP 
CIRA CENTRE, 12TH FLOOR 
2929 ARCH STREET 
PHILADELPHIA, PA 19104-2891 
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